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the presence and hearing of the jury.
They were comments upon a question of
fact which it was in the province of the
jury alone to determine, to wit, what
was the meaning of the alleged libellous
words. See 13 Am. & Encycl. Law, 379;
Odgers, Libel & Slander, 93; Newell. De-

famation, Slander & Libel, 290. j.he jury
may Wll nave placed great weight upon
and been influenced by the construction
given by the court to the languige; and
if it was so influenced, it must have been
to plaintiff's detriment, for the judges
construction was adverse to plaintiff's
case. The alleged libellous words wre
at least capable of the construction con-
tended for by the plaintiff, and the ques-
tion should have been submitted to the
jury .without any indication of the
judge's views in the matter. See Sec. 1,
Chap. 56; Laws of 1S92.

We regard Exhibit 10A, the stenograph-
er's transcript of the notes of proceed-
ings had in the settlement of Exception
IS, as being properly before us as a part
of the bill of exceptions, for the reason
that the trial judge himself, by an en-
dorsement on the original bill, makes
said exhibit a part thereof.

Whether or not, at the date of the pub-
lication referred to, it was an offense in
this Territory to have in possessioi or
to sell opium, and whether-o- r not it was
libellous per se at that time to charge
one with such possession or sale, ere
questions which were not argued before
us. No opinion is expressed chereon.
The court, although it refused plaintiff's
request Number 1, nevertheless '.'barged
the jury that, "it Is libellous per se to
charge in a printed publication a person
with an offense of selling opium, the of-

fense being punishable by imprisonment
at hard labor, and its commission in-
volving moral turpitude ana subjects the
offender to social degradation." To this
instruction no exception was taken.

Exceptions 15 and 16. J. R. Wilson, a
witness for the defendant, was asked in
direct examination: "Do you know his"
(the plaintiff's) "general reputation in
the community where he lives with refer-
ence to his controlling in any part or
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mre the ruling fad in the
Hast, and are fast becoming
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"Worn with a handsome silk
tie, nothing can be more

well. Swell dressers take to
them at sight.

"We have a splendid stock
of new creations in these
rings, from the simple Ro-

man gold band to the elabor-

ate chased and gem-s- et ring,
and at prices varying from
Six Dollars to One Hundred

ONE GRAND REMEDY
There are many remedies, and few cures, for loss of vital, nerve uuimuscular strength; for those weaknesses which deplete the phygiMi

body of Its strength. There IB one grand and never-fallin- g remtatwhen It Is applied right that la Electricity. It will cure In every
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A Dissenting Opinion is Filed by
Justice Galbraith New Trial

is Ordered.
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Cherry Pectoral
It will cure a ' street-ca-r cold" in a
night. The moment you feel chilly or
feverish, want to cough, or have any
tightness in the chest take a dose. The
relief is immediate.

Put up in large and small bottles.
Ayer's Cherry Pectoral Plaster is a

great aid to the Cherry Pectoral Placed
directly oyer the painful lung, it draws
out all soreness, relieves congestion,
and imparts great strength.

fngtmt If Br. i. C. Ajer 6a, UwtO. Mau., U. S. A.

DR. MCLAUGHLIN'S ELECTRIC BELT
This grand, never-failin- g appliance pours Its vigor Into the wetk.

ened parts In a steady, gentle stream, so that the electrical energy be!

cornea a part of the anatomy, never to leave it. I have my own methoi
of application, the result of twenty years of study, and my Belt will
cure after every similar appliance fails. Try it. The Dr. McLaughlin
Electric Belt is the one that doe a not burn nor blister, giving its pow.
erful current through soft, cushion electrodes, and having a perfett
regulator.
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TIP M a MT A I TN 7o2 Market Street,manner the opium business?" to which
the answer was: "Well, I don't know " liAJixi 9 gan Francisco, Cal.
there is only one way in which I can an
swer that question. On several occa
sions these Chinamen have come to i:ie

Fancy
Ribbons.

to get opium and said it was for Henry
Lyman. ' An objection to the question
and a notice to sttike out the answer
and have the jury Instructed to disregard
it,, were both overruled. The answer
was clearly inadmissible as evidence

PEARL," which makes the
most attractive piece of jew-

elry imaginable. If you have
not seen them, we would be
pleased to show them the
next time you are in.

In fact, our stock is very
full all along the line, and
we are in a position to fill

every want.
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iiher of general reputation or of the
truth of the words published, or on any
other theory. Specific acts may not be
shown to prove requtation, and as evi-
dence of the truth of the charge the
statements made to the witness were
hearsay.

By reason of these prejudicial errors,
plaintiff is entitled to a new trfoi. The
other exceptions need not be considered.

W. F. FREAR,
A. PERRY.

Smith & Parsons for Plaintiff: Wise &
Nickeus for defendant.
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FORT STREET.

Judge Little of Hilo was reversed in
a decision yesterday morning by the
Supreme Court. The case was that of
Henry J. Lyman against the Hilo Trib-
une Publishing Company, and was ap-

pealed from the Fourth Circuit Court,
over which Judge Little presides. The
higher court ordered a new trial on

account of prejudicial errors in the low-

er court's instruction to the jury.
The action under question was

brought in the month 6. December,
1900, regarding a article that appeared
in the Tribune some time previous, in
which the police department of Hawaii
was criticised because of their methods
in suppressing the opium and liquor
business In Puna. The jury found for
defendants. The higher tribunal, in
its decision, took occasion to comment
upon the right of newspapers to dis-
cuss the actions of public officials and
points out a number of glaring errors
in the decision of the Hilo magistrate.

The following is the opinion of
Judges Freiir and Perry:

This is an action of libel wherein the
plaintiff claims damages fur the publica-
tion by the defendant in its weekly news-
paper. The Hilo Tribune, on December
1, 1000, of the following alleged libellous
words: "Sons of the Deputy Sheriff of
the Island and of the Captain of the
Police for Puna between them, control
the unlicensed dope and liquor business
of the ahoehoe district. While they oc-
casionally appear to be discharging their
duties by jumping some individual who
endeavors to do business outside the
combine, or in case such a one is lacking
they inveigle some perfectly innocent in-

dividual into giving them a drink and
seize the proffered bottle as evidence up-
on which to base a false charge and con-
viction unsupported by other evidence."
Plaintiff is a son of the Deputy Sheriff
referred to. After trial before a jury, a
verdict was rendered for the defendant.
The case comes to this Court on a num-
ber of exceptions raising questions of the
admissibility of evidence, of the correct-
ness of certain instructions requested by
the parties, and as to whether the ver-
dict is supported by the evidence.

Exception 19. Pfaintiff requested the
court to instruct the jury as follows, and
the request was refused: 'I further In-

struct you that there is no evidence in
this case which will warrant you finding
that the defendant was justified in pub-
lishing the article in question, or that
the facts published b'y the defendant are
true. The only purpose for which you
can consider the evidence of witnesses
who testify that the plaintiff is reported
to be guilty of the offense, charged is
to mitigate the damages and rebut the
presumption of malice." After an exam-
ination of the transcript of the notes of
evidence, we are of the opinion that
there was no evidence, from which the
jury could have found that the words
published were true or that the publica-
tion falls within one of the classes of
privileged communications. The evidence
adduced concerning the plaintiff's repu-

tation and of reports or rumors that he
was engaged in illicit dealings in liquor
and opium, would not support a finding
of the truth of the words and was In-

competent and inadmissible as proof on
that question, whether admissible or not
for other purposes.

The Court below in its charge to the
jury evidently proceeded on the theory
that the jury might properly find that
the publication in question was privileg-
ed and that the action couid not be
maintained without proof of actual mal
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Iwakami & Co.
The Days of

Tight Belts
Are Over

A lot of Pretty Corded Stripe

Ribbons await you this week at

Just about Half Regular Prices.

Crisply new, correctly stylish

and variously assorted that all

but describes them. We mustn't

forget to add that they are all silk.

If you have a ribbon, want now is

a good time to fill it.
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Judge Galbraith holds an opposing
opinion which Is filed with the decision.
He states that the real question of law
presented in the case is that whether the
publication was libellous pir se, remains
undetermined.

I am not able to agree with th opinion
of the majority of the court in tills crse.
One reason for this Is that I have a set-
tled conviction that it is more important
to declare the law of a case than to an-
nounce that the trial judge has commit-
ted error.

The plaintiff prepared his cause and
tried it in the court below on the tneaiy
that the publication was libellous per se.
He neither alleged nor proved special
damages. The defense maintained that
the charges made in the publication were
true, and also that the publication was
privileged.

The opinion concludes that there was
no evidence before the jury from which
it could have found that the charges
were true and that the publication was
not privileged, but refuses to express an
opinion on the vital question in the case,
i. e., whether or not the publication was
libellous per se, although the court below
instructed the jury that it was.

If the plaintiff's theory of the law of
the case is not correct his exceptions
should be overruled. If the publication
is not libellous per se damages are not
presumed but must be alleged and prov-
ed. There was no proof of actual dam-
ages and a judgment in his favor could
not be maintained under any other view
of the law than that maintained by the
plaintiff. If there was a failure of proof
on the part of the plaintiff he was not
prejudiced by any of the alleged errors
and has no just cause to complain. So
it seems to me that the court should
have determined and announced the law
of this case, L e., whether or not the in-

struction of the court that the publica-
tion was libellous per se was correct.

The opinion determines that the trial
court erred in refusing to instruct the
jury that there was no evidence from
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"CLING-8TJRFAC- IS A BELT
Waller, which produces a clean,
filDging surface on the belt after It
baa penetrated the belt, and it la

belt preservative, making and
Steeping the leather, eotton or rope
flexible and elastic vastly increas-
ing its life. It also acts perfectly
jo rubber belts.

One-thi- ra more power la trans-
mitted by its use, or in other

rvirnoiio i jor.r.nn i rfinft awords, a belt two-thir- ds as large
will transmit the power if "Cling- -
aurtace" is used.
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UTILE GIANT

OTE EXTINGUISHER
The only chemical fire extinguisher
ihat is ready at any time. Will not
deteriorate. No dangerous acids or
chemicals in it. Can Le handled by
a child.

Price $3 each.
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Don't Miss the Chance.

ice; and much evidence was admitted as
tending to throw light on the question of
malice. The jury was, under thin-struction- s

of the court, at liberty to find
that the publication was privileged, and
accordingly In the absence of actual
malice, to render a verdict for the de-

fendant. While much freedom is now
permitted to newspapers in the criticism
of the acts of public officers as such
and it is under this class, apparently,
that defendant claims privilege in ne
case at bar the publishers may not, with
impunity charge such an officer with the
commission of an offense. They possess
in this respect no Immunity front liabil-
ity not belonging to any other citizen.
See 13 Am. & Eng. Encycl. Law, 419;

Hamilton v. Eno, 81 N. Y., 116; Upton v.
Hume, 21 L. R. A., 493: Root v. King, 7
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"The Crisis," by Winston Churchill.
"The Visits of Elizabeth," by Elinor

Glyn.
"The South African War," by Capt.

Mahan, U.S.N.
The Helmet of Navarra," by Bertha

Runkle.
"Love Letters of Bismarck."
"The Column," by Charles Marriott.
"Henry Bourland," by A. E. Hancock.
"Power Through Repose," by Call.
"Without a Warrant," by Brooks.
"The Puppet Crown," by MacGralth.
"The Disciple," by Paul Bourget
The Successors of Mary I," by Eliza-

beth Stuart Phelps.
This is only a partial list of NEW

BOOKS received this week by

which it could find that the alleged libel-
lous words were true and that the court
again erred in admitting and refusing to
strike out the testimony of J. R. Wilson

evidence from which the jury might
have found that the plaintiff was engag-
ed in the business of "handling dope."
I am inclined to agree with the majority
that the testimony of Wilson was im-

properly admitted and should have been
stricken out, but it was before the jury
when the instruction was asked and
while it was there the refusal to give the
instruction was not error. The court be-

low erred in one of these instances but
clearly did not err in both of them.

Again the opinion proceeds: "The court
below in its charge to the jury evidently
proceeded on the theory that the jury
might properly find that the publication
In question was privileged and that the
action could not be maintained without
proof of actual malice," and this con-

clusion is announced in the face of the
following words found in the charge of
the court below to the jury, to wit, "You
must bear in mind that editors and pub-

lishers of newspapers are not privileged
to publish libel in the dissemination of
news, but are liable for libellous .publica-
tions like other persons without proof of
express malice or actual ill will against
the person libelled." I submit that this

on is good law and is fully sus-

tained by the leading case of Times Pub.
Co. v. Carlisle, 94 Fed., 762, and does not
warrant the conclusion above quoted
from the majority of this court.

It thus appears to me that the real
question of law presented by the record
in this case remains unsettled and un-

determined by the opinion.
C. A. GALBRAITH.
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one of a privileged communication. The
giving of the instructions on this sub-
ject, was, it Is true, not excepted to, but
the exception now under consideration
necessarily raises the same questions.
The instructions given were inconsistent
with that requested by the plaintiff and
proceeded on an erroneous view of the
law; plaintiff's request, though perhaps
in its second portion sofnewhat more
favorable to the defendant than it should
have been, was otherwise in accordance
with the law and should have been giv-

en. See Times Publishing Co. v. Carlisle,
94 Fed. 762. Its refusal was clearly
prejudicial to the plaintiff.

Exception 18. The plaintiff requested
the court to instruct the jury as follows:
"No. 1. I instruct you, gentlemen of the
jury, that to print and publish, concern-
ing any person, that he has sold opium
or spirituous liquor in the Hawaiian Isl-
ands is libellous per se, and if you find
from the evidence that the defendant
prinred and published, concerning the
plaintiff, that he had thus sold spiritu-
ous liquor or opium, you must give a ver-
dict for the plaintiff, unless you also find
that the charge is true." This instruc-
tion was first given and then subsequent-
ly withdrawn. The court, in withdraw-
ing it, said: "Well, that Instruction
ought not to have been given. There is
nothing in the transaction that' he sold
it." The record shows that the trial
judge, in passing on the bill of excep-
tions, explained that these remarks were
not addressed to the jury and should
not be considered as a part of the charge.
The statements, however, were made in

nememDer . we ao not nave to rortify our iieer. ia"BNo. 48 HOTEL STREET.
IMPORTERS OF GENERAL

and Bottled Beer Delivered.
The cars on Pacific Heights Electric

Railway will start from Nuuanu ave-
nue station, connecting with all tram-
way cars, daily. Take a ride and en-

joy the cooling breeze and magnificent
view.

Commutation tickets may be pur-cfcaae- d

at the Hetel Office,
mw maw m. f aT i . m a. - t i. (IfLam In Chew, Manager, holds power

of attorney to act for this firm In all
matter Sg7 leiennone m aiin 41. orrierc Prnmntivn"

. H. CARD,
MANAGER MOANA HOTEL.

Oahu Carriage Mfg. Co., Ltd.
RIVER STREET.

Painting, Blacksmithing and Trimming A Specialty

ALL ORDERS PROMPTLY ATTENDED TO. rt

COTTON BROS. & CO.

Engineers and General Co-
ntractors.

Plans and Estimate furnished for all
lasses of Contracting Work.
4tsi iM. Boston Block, Honolulu,

Wholesale Grocers and Dealer- - Is
Leather and Shoe Findings

Agents Honolulu Soap Works Com-
pany, Honolulu, and Tannary. -

The leading-- Business College la the
vVest (estab. 40 years). Send for free
atalogue. M Post street, 8an Franclseo,

California.
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